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1.0
PURPOSE.

The purpose of this policy is to standardize procedures within the City of Hurricane (City) associated with processing Freedom of Information Act (FOIA) requests, except as otherwise may be directed by the City Manager.
2.0
SCOPE.

This policy applies to all employees of the City and any individual or organization charged with producing City FOIA responses and contracted organizations and individuals as their contracts may require compliance with this policy or City policies generally.

3.0 
APPLICABLE W. Va. CODE.


West Virginia Code, Chapter 29B, “Freedom of Information.”

4.0 
DEFINITIONS.


The definitions below are applicable unless the context in which the defined words 
are used clearly requires a different meaning.


4.1
Addressee:  The person to whom the FOIA Request is addressed.

4.2 Department:  Any of the following units of the City: Council, Boards, or

Offices of the City.

4.3
Legal Counsel:  In order of availability:



4.3.1 
City Attorney and/or

4.3.2.
An attorney or law firm designated by the City Manager.

4.5 
Record:  A writing including any books, papers, maps, photographs, cards, tapes, recordings or other documentary materials regardless of physical form or characteristics (such as notes, computer files and e-mails) containing information relating to the conduct of the public’s business, prepared, owned, retained by, or subject to the control of, the City.


4.6
Request:  An oral or written statement or question, including voice-mail and 


e-mail, to the City or one of its Departments or employees for inspection or 


copying of one or more Records.


4.7
Requester:  The person requesting a FOIA response.


5.0 
ALTERNATIVE DISPOSITIONS OF A FOIA REQUEST.


The disposition of a FOIA Request may be resolved by:



5.1
Notifying the Requester that  the Request lacks reasonable specificity for 




fulfillment;



5.2
Notifying the Requester that the requested Records are not possessed by the 



City;

5.3
Notifying the Requester where the requested Records may be obtained from the City’s website or other websites;

5.4
Notifying the Requester of the time and place at which he or she may inspect and request copies of Records.  Responses to such Requests will be in accordance with the law and, except where it may be inapplicable, this policy.  Consult the Legal Counsel if guidance is needed;



5.5
Furnishing copies of the requested Records in accordance with the law



and this policy;



5.6
Responding to the Requester, as provided in Section 9.2 of this policy, when 



the requested Records are relevant to a suit or grievance against the City; or

5.7 Denying the Request, in whole or in part, and providing the Requester with a written statement containing the information in Section 9.3.2 of this policy. A

            copy of the denial shall be maintained in the office of the City Manager for 

                        retention for one year, unless law or other policy requires a longer period.


6.0  
TIME TO RESPOND TO A FOIA REQUEST; REQUEST FOR EXTENSION.


Time to Respond.

6.1
Except as provided in Sections 6.2 and 9.5.2.2 of this policy, a response fulfilling or denying a FOIA Request must be made within five days of receipt of the Request by the City or its Department, not including the day of receipt, Saturdays, Sundays, and legal holidays. (The day after Thanksgiving is not a legal holiday.)



Request for Extension.

6.2
If the City or its Department determines that the requested Records cannot be retrieved and copied before the response is due, the City or its Department:




6.2.1
Processes the Request in conformance with Sections 9.1 through 





9.5.2.2 of this policy;




6.2.2
Attempts to contact by telephone or e-mail the Requester to:





6.2.2.1
Provide any fee information required by Section 9.5;





6.2.2.2
Explain why the response cannot be timely prepared;





6.2.2.3
Provide an estimated time when the response will be





 ready; and

6.2.2.4
Request an extension of the due date.  If the request for an extension is refused, but there is agreement to pay any estimated fee, proceed to provide the response as soon as practicable.




6.2.3
Sends a letter or e-mail to the Requester documenting any telephone 




conversation, including any fee information required by Section 





9.5.2; and




6.2.4
If there was no telephone conversation or e-mail reply, sends a letter 




to the Requester containing the information and request that would 





have been provided in the telephone call.


7.0 
PROCESSING OF REQUESTS RECEIVED BY THE MAYOR.

For FOIA Requests addressed to the Mayor, either as the sole Addressee or as a joint Addressee with one or more Departments or persons of the City, the Mayor’s office Designee:



7.1
Reduces to writing any oral Request, other than one received on voice-mail;



7.2 
Faxes and mails the Request (or forwards the e-mail or voice-mail Request) 



to the appropriate Department Supervisor for preparation of a response

 


and signature by the Department Supervisor, his or her Designee or 




Legal Counsel;

7.3
If the Request is for Records that may be in more than one Department, faxes and mails the Request (or forwards the e-mail or voice-mail) to the other relevant Department Supervisors, selects a lead Department to collect the requested Records from all relevant Departments and to respond to the request, and informs the relevant Department executive heads regarding the identity of the designated lead Department;

7.4
Sends the appropriate Department Supervisor the copies of any Records in the Mayor’s office that are responsive to the Request; and



7.5
If the Request is related to a potentially controversial or sensitive matter, 




sends a copy of the Request (or forwards the e-mail or voice-mail) to the 




Legal Counsel.


8.0
DEPARTMENT RECEIVING, FORWARDING AND REDIRECTING



OF REQUESTS.

8.1 If a Department Supervisor, or his or her Designee, thinks a Request was

 
misdirected by the Mayor’s Office to the Department, he or she calls the 


Mayor’s Office for instructions.



8.2
A Department employee receiving an oral Request, other than a voice-mail 



Request, reduces it to writing.

8.2 If a Request is received by a Department employee, he or she refers the Request by hand or by fax, e-mail or voice-mail to his or her Department Supervisor.



8.4
If an Addressee Department possesses some of the requested Records, but 




other Departments possess other requested Records, the Addressee 





Department is the lead Department for collecting the requested Records from 



all relevant Departments and for responding to the Requester. The 





Addressee Department’s Supervisor or Designee, faxes or e-mails copies of the

           Request to the other Departments possessing requested Records.

8.5
If an Addressee Department possesses none of the requested Records, but some or all of the requested Records are held by other City Departments, the Addressee Department’s Supervisor, or Designee, faxes and sends the Request (or forwards the e-mail or voice-mail) to the most appropriate other Department to be the lead Department for collecting the requested Records from all relevant Departments and for responding to the Requester. The Addressee Department writes to inform the Requester, that the requested records are not possessed by the Addressee, but that the Request has been forwarded to another City Department for further response.

9.0
PROCEDURES FOR PROCESSING OF REQUESTS RECEIVED BY A DEPARTMENT.


When a Department Supervisor receives a Request directly or by referral, he or she, or the

            Designee shall proceed using the following guidelines:

9.1 If the Request is related to a potentially controversial or sensitive matter, hand-delivers or faxes a copy of the Request (or forwards the e-mail or voice-mail) to the City Manager, and         Legal Counsel, if the Requester did not address or copy them

9.2
If it is known that the requested Records relate to a suit or grievance against the City, hand-delivers or faxes a copy of the Request (or forwards the e-mail or voice-mail) to the attorney defending the City and inquires if a FOIA response should be prepared or whether the attorney will respond as part of the suit or grievance.

9.3
Hand-delivers or faxes a copy of the Request (or forwards the e-mail or voice-mail) to the City; if the Request is routine, may inquire if Legal Counsel needs to approve the response when it is prepared; and, as appropriate, consults with him or her regarding:

9.3.1 
The drafting of the response letter and any Records that may be exempt from disclosure under the West Virginia FOIA, W.Va. Code § 29B-1-4, other provisions of law, court orders, or court recognized privileges, such as attorney-client, attorney work-product, deliberative process, etc.; and

9.3.2
If the response will be a denial of the Request, in whole or in part, inclusion of statements that notify the Requester:

9.3.2.1 
The reasons for the denial.  (The City is not required to prepare a Vaughn index, which lists all of the records that the City is not producing due to the applicable exemptions.  In Farley v. Worley, 215 W.Va. 412, 599 S.E.2d 835 (2004), the Supreme Court of Appeals of West Virginia made this distinction clear.  “In other words, the Vaughn index is implicated by FOIA litigation – not by a FOIA denial.”  Id., at 426, 849.)  
9.3.2.2
That the responsibility of the Department Supervisor to produce the denied Records is at an end; and

9.3.2.3
That the Requester may institute proceedings in the Circuit Court of the jurisdiction where the Records are kept, i.e., the Circuit Court of Putnam County, West Virginia.

9.4
Makes an estimate of the fee to be charged based on the fees established in Section 10 of this policy;

9.5
Takes the following action when the estimated fee is more than $5.00 and the Requester did not include in his or her Request an agreement to pay an amount equal to or greater than the estimated fee:



9.5.1
Attempts to telephone or email the Requester to inform him or her:

9.5.1.1  
Of the estimated fee and requests agreement of the Requester to pay that fee;




9.5.1.2

That the exact fee will be communicated to him; or





9.5.1.3

That no copies of Records will be released until the fee is paid; and



9.5.2 
Sends a letter or e-mail to the Requester to:




9.5.2.1

Confirm any agreement of the Requester to pay the





estimated fee; or

9.5.2.2
If the Requester refused to pay the fee, or if there was no telephone conversation or e-mail reply, inform the Requester of the estimated fee and that nothing further will be done regarding the Request until the Agency receives agreement to pay the estimated fee.

9.6
Compiles the requested Records that are under the possession or control of the Department, and if the Department is the lead Department, collects and includes Records from all relevant Departments;


9.7
Determines the exact fee in accordance with Section 10 of this policy;

9.8
Drafts the response letter and obtains the review and approval of the Response by the Legal Counsel, unless he or she has stated that such is not necessary.


9.9
Signs the response letter or requests the Legal Counsel to sign it;

9.10
Telephones or e-mails the Requester (or, if the Requester cannot be reached by telephone, sends a letter) and informs him or her of the fee and that the response to the Request will be held until payment is received by check or money order made payable to City of Hurricane; and

9.11
When the fee is received, sends the fee to Finance Manager, mails or e-mails the response to the Requester, and files a complete copy of the response with the Department Supervisor and the City Manager for retention for one year, unless law or other policy requires a longer period.

       10.0 
FEES.

10.1
The fee for searches and compilation for Records that require more than ten (10) minutes to search and/or compile is Thirty-Five Dollars ($35.00) per hour or the actual cost, whichever is greater.


10.2
In addition to the search and compilation fee, fees for copies of requested Records 


are as follows:



10.2.1
The first ten (10) pages or fewer are provided at no charge on 8 ½” x 11”



or 8 ½” x 14” paper;

10.2.2
Each additional page is furnished at a charge of twenty-five cents ($0.25) per page printed on 8 ½” x 11” or 8 ½” x 14” paper.

10.2.3
Records reproduced on larger paper, tape recordings, videos, or any other type of format other than the method described in 10.2.2 above, are provided at actual cost, which includes but may not be limited to, materials, the operator’s time, transportation, fees charged by outside entities, and delivery charges.

10.3
For Records provided on disk or by e-mail, there is no fee in addition to any search and compilation fee.

10.4
For responses containing less than 10 pages of copies, there will be no fee assessed to the Requester other than any research and compilation fee.


10.5
Fees may be waived only by the City Manager.

